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SERIES 3: 52 - KAVOD HABERIYOT
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A] KAVOD HABERIYOT - THE TALMUDIC SOURCES
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The Talmud assumes initially that no personal embarrassment should stand in the way of a mitzvah. Thus, if a person
discovered that they were wearing sha’atnez, they should be required to remove their clothing immediately, even in
public! However, it then defines situations in which the principle of ‘kavod haberiyot’ would override another halacha.-
(i) rabbinic mitzvot; (ii) monetary mitzvot; (iii) passive non-observance of positive Torah mitzvot.

As part of the Talmudic discussion above, it also emerges that both a Cohen/Nazir may become tamei (impure) in order
to bury a dead body which has been left - ‘met mitzvah’. If the origins of the obligation to bury the met mitzvah are
kavod haberiyot, how could this justify the active breach of these two Torah prohibitions!?
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Tosafot propose that there are two additional categories of halacha which are overridden by kavod haberiyot. The
prohibition of nezirut is less strict than others since it is open to annulment by hatarat nedarim. The prohibition of
kehuna is less strict since it only applies to a sub-group within the Jewish people.’
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The presentation of this issue in the Talmud Yerushalmi is slightly different. Kavod haberiyot overrides even an active
breach of any Torah mitzvah, although only on a temporary basis.

1. Note that both of these extensions to the scope of kavod haberiyot are not agreed upon by other Rishonim. Some authorities (such as R. Chaim Halberstam of Sanz) have sought to
extend the ambit of kavod haberiyot even further, to justify an active breach of a biblical law which is not explicitly mentioned in the Torah eg learnt out as a derasha or halacha
leMoshe Misinai. This latter extension has been rejected by most poskim, although some have used it to explain an unusual ruling of the Rambam that a person in the middle of
shaving and who hears that his father has died, may continue to shave, even though that is (for the Rambam at least) a biblical prohibition.
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B] SHULCHAN ARUCH
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The Shulchan Aruch rules, in accordance with the Talmud Bavli, that one is even required to rip off another person’s
clothes if they contain sha’atnez min haTorah. If the sha’atnez was on a Rabbinic level, the person may continue to wear
the clothes until they get home.
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The Shulchan Aruch also rules that a person need not remove invalid tzitzit on Shabbat if walking through a karmelit - an
area where there is only a rabbinic prohibition to carry. The Rema adds that this only applies on Shabbat. On a
weekday, wearing invalid tzitzit additionally involves a Torah prohibition of wearing clothing without tzitzit.
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The Mishna Berura points out that failing to put tzitzit on a_four-cornered garment on a weekday is a failure to perform a
Torah mitzva, so only a ‘genai gadol’ - a very significant embarrassment - can justify the non-performance. This will be
to some degree subjective and the Mishna Berura brings different halachic opinions as to whether not wearing a tallit
gadol in shul, or having to take one off in public, is a small or significant embarrassment.

C] JEWS AND NON-JEWS?
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The Rambam rules on when judges may incarcerate people. He refers generally to kavod haberiyot for all people and
then separately rules regarding Jews.
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Ultimately, this is based on the respect due to the human being as a tzelem Elokim.

D] WHAT IS CONSIDERED TO BE 'INDIGNITY"?

D1] CLOTHING AND NAKEDNESS

¢ Adam and Chava in Gan Eden.
* The clothes of the Kohanim - Shemot 28:2 'NINONYY TV127 ... ¥ TP >T)Y
« The mitzvah of Kavod Shabbat is associated with special clothing.

D2] LONELINESS IN DIFFICULT TIMES

* Especially in terms of comforting the mourners - see Chulin 94a and special exceptions to the usual prohibitions of Geneivat Da’at.
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D3] BURIAL

D4] PERSONAL HYGIENE

E] DEGREES OF 'INDIGNITY’
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F] INADVERTENT ACTIVE BREACH - DO OTHERS HAVE AN OBLIGATION TO TELL?
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If one sees someone else wearing Torah-prohibited sha’atnez in public, does one have to intervene? The Shulchan Aruch
quotes two views. The Rosh is lenient and allows active unintentional breach of a Torah law because of kavod haberiyot.
The Rambam is strict. The Rema rules leniently like the Rosh and the Shulchan Aruch like the Rambam.
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If a Cohen is asleep with no clothes on and someone dies under the same ‘ohel’, the Rema rules that one is not obligated
to tell him to run out immediately. Rather, one can tell him to get up and get dressed and then tell him to leave.
However, if he finds out that there is a corpse there and an ohel deoraita, he must run out even with no clothes on!

G] PRACTICAL ISSUES

G1] RABBINIC PROHIBITIONS OVERRIDDEN BY KAVOD HABERIYOT

* tearing toilet paper on Shabbat with a shinui.

* moving muktze stones on Shabbat for personal hygiene. Note an application of this halacha by the Tzitz Eliezer who permitted a deaf
person to move an electronic hearing-aid on Shabbat due to the kavod haberiyot implications of the person not being able to hear.

» making a makeshift toilet out of stones on Shabbat.

» refua and taking medication on Shabbat in a case where the ailment is not serious but very embarrassing (eg very bad breath).
e carrying in a rabbinically prohibited area on Shabbat rather than having to remove clothing.

* using a muktze splinter of wood on Shabbat to remove an embarrassing piece of food stuck in one’s teeth.

* to allow a wedding on Shabbat where the bride was already under the chuppa and delay would be very embarrassing.
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* where a Cohen is awoken to be told that there is a rabbinic tumat met in his building, he may get dressed before he leaves.

* using an especially adapted electric wheelchair on Shabbat/Yom Tov to enable a disabled person to get out of the house. Being
house-bound for days could according to some poskim be an issue of kavod haberiyot.

« asking a non-Jew to scrape mud of one’s clothes on Shabbat to avoid the embarrassment of wearing them.
* allowing a young man who has gone prematurely grey to dye his hair black.

* allowing a shaliach tzibbur to pray even when he needs the bathroom.

» what about men and women shaking hands?

» women'’s aliyot and the clash of kavod haberiyot and kavod haTorah?

G2] POSITIVE TORAH PROHIBITIONS OVERRIDDEN BY KAVOD HABERIYOT

* only in the case of serious embarrassment.

* one’s obligation (tochacha) to inform someone that he is breaking halacha unintentionally eg wearing sha’atnez min haTorah (which
would require him to take off his clothes even in public).

* putting on tefillin in public where the person has a very embarrassing tattoo on his arm.
* wearing passul tzitzit to avoid having to take of clothes in public.

» Rav Moshe Sternbuch discusses an unusual case (Teshuvot Vehanhagot 4:262) of a Cohen with a partially detached finger. He
permits the Kohen to have the finger totally detached in order to have it reconnected, even though that renders the kohen tamei min
haTorah due to ‘ever min hachai .

H] PHILOSOPHICAL ISSUES

* Why should Kavod Haberiyot trump so many other halachic factors? Many commentators see the issue as one of Mechila, i.e. in
financial affairs the assumption is that a Jew is mochel their financial right to something (eg return of lost property) if this will entails
embarrassing someone else (Chatam Sofer).

* Further, since the Rabbis have the power to determine property rights (/efker Beit Din hefker), they can determine that kavod
haberiyot overrides monetary rights.

* The Rabbis chose not to impose their own legislation in a situation which offends kavod haberiyot.
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I] THE ORIGINS OF THE CONCEPT OF KAVOD HABERIYOT

I1] IMPLICIT IN THE NOTION OF TZELEM ELOKIM
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The way one treats other people reflects the way one relates to God! Note the wording ‘kavod haberiyot” and not ‘kavod
ha’adam’. This points to the kavod being due to the person being created and thus, by reflection, is aimed at the Creator
and not the person themselves. Based on this, it would seem that kavod haberiyot may not be about how the other person
feels (hence the relative objectivity to the halacha - see above). Kavod is shown to a corpse, who feels nothing at all!
Rather, it is about the honor due to mankind as a tzelem Elokim.
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[2] THE MITZVAH OF '4 & 5’
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The Torah specifies that the penalty for stealing and then slaughtering or selling a sheep is to pay back 4 times the value.
For an ox he must pay back 5 times the value.
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Chazal understood that, due the personal indignity to the thief of having to carry out the sheep, the Torah is lenient and
only requires him to pay back 4 times the amount.
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R. Bachya sees in this a Torah source for the concept of kavod haberiyot.

I3] IMITATIO DEI - VEHALACHTA BIDRACHAV
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The Torah includes a mitzvah to ‘follow God’ and to ‘stick to Him’.
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Chazal ask how a person can stick to a burning fire? They answer that the mitzvah requires us to copy God. Just as God
clothes the naked - due to kavod haberiyot - so should we.

22. The object of the above passage is therefore to declare that the perfection in which man can truly glory is attained by him
when he has acquired - as far as this is possible for man - the knowledge of God, the knowledge of His Providence, and of the
manner in which it influences His creatures in their production and continued existence. Having acquired this knowledge he
will then be determined always to seek loving-kindness, judgment, and righteousness, and thus to imitate the ways of God.
We have explained this many times in this treatise.

Moreh Nevuchim 3:54 (ending of the book)

To download more source sheets and audio shiurim visit www.rabbimanning.com




5786 - )70 DNIAN  rabbi@rabbimanning.com 6 “'oa

I4] SEVARA

Sevara - Rabbinic reasoning - is often an independent source of halachic principles. Some contemporary writers have suggested that
kavod haberiyot is such an example2. As for the origins of sevara, Rabbi Alan Kimche in his PhD thesis on kavod haberiyot develops a
detailed analysis of Midrash and Aggadata - as rooted in the Oral Tradition from Sinai - as the source material for rabbinic sevara3.
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Moshe’s refusal to obey God’s command to go down to Egypt was due to his concern for the embarrassment which this
could cause to his older brother Aharon. God’s anger against Moshe was only because he had misjudged Aharon’s
reaction. If indeed Aharon had been upset, Moshe’s refusal to listen to God would have been justified!
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3. See in particular Chapter 4 of his thesis.
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